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VIA ELECTRONIC MAIL
COLORADO BULLETIN NO.  CO-360-04-04 

                       September 2, 2004
SUBJECT:  PER-Pay Administration

TO:  All Employees

PURPOSE:   To provide information on overtime and compensatory time

EXPIRATION DATE:    September 30, 2004

There are two overtime laws that apply to Natural Resources Conservation Service (NRCS) employees.  The first is Section 5542 of Title 5, United States Code, which is referred to as “Title 5”.  The second is the Fair Labor Standards Act (FLSA), which is commonly referred to as “FLSA”.  While Title 5 overtime provisions are the general overtime provisions which apply to all General Schedule (GS) employees, the FLSA contains provisions for overtime entitlement for employees whose positions have been classified as “non-exempt” under FLSA.  A non-exempt status simply means the provisions contained in FLSA apply to the position which you hold.  If your position is classified as “exempt”, this means your position is not covered under FLSA regulations and your entitlement to overtime compensation is determined strictly by Title 5.  (Block 35 on your SF-50, Notification of Personnel Action will indicate what code has been designated to your position.)
Generally speaking, in our agency GS-9 and below are classified as “non-exempt”, meaning FLSA applies to those employees.  FLSA requires that any time a manager/supervisor suffers or permits an employee to perform work it must be counted as “hours of work”.  Under this concept, any work performed prior to, or after, the normal work hours, is working time if the supervisor knows of or has reason to believe it is being performed or accepts the work or product of the work performed.  You may say, that if the employee works before or after their normal tour of duty then they are in essence earning credit hours (if they work a maxi-flex schedule).  This is true if an employee takes the initiative to come in early or stay late to work on different tasks.  However, FLSA states that all time spent by an employee performing an activity for the benefit of and under the control or direction of an agency is compensable.  It does not require that overtime work be “officially ordered or approved”.  This requires supervisors to be 
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extremely cautious on how often and why an employee in this category is performing work

outside their normal tour of duty.  A non-exempt employee has to request in writing compensatory time in lieu of overtime.  The agency is obligated by law to ALWAYS approve overtime first.  (See CO-FNM-2 “Overtime/Compensatory Request Form”.)

Exempt employees who are covered by Title 5 are allowed compensation for officially ordered or approved overtime in excess of 8 hours a day or 40 hours a week.  An exempt employee whose salary is less than a GS-10/10 will be approved overtime first unless they indicate in writing it is their personal preference to receive compensatory time.  An employee whose salary exceeds a GS-10/10 can request overtime, however management can approve compensatory time in lieu of the overtime request.  As with the non-exempt employees, management always retains final approval authority for compensatory time off.  What this means is management can deny compensatory time and pay an employee overtime if it is in the best interest of the agency to do so.

Regulations that pertain to overtime entitlement for things such as travel, training, etc. are different for exempt and non-exempt employees.  Specific questions and situations should always be addressed to a specialist trained to deal with pay issues.  However, let’s briefly discuss entitlements for employees who may be working extra hours due to EQIP sign-ups, EWP, etc. 

*Non-Exempt Employees – If you have been officially approved overtime by the State Conservationist (delegated to State Administrative Officer) on CO-FNM-2, and you are working outside of your regularly scheduled tour of duty, then the following information is provided to assist you in determining what is covered.  You are covered for hours in excess of your regularly scheduled 8-hour tour of duty and your 40-hour basic workweek.  If you travel to a site to perform work you are covered from departure from the office until the time of return (excluding lunch).  It does not matter if you are the driver or passenger in the vehicle for a one-day assignment outside the official duty station (NRCS defines this as a mileage radius of 50 miles).  If you are in this category and the work requires you to be outside your official duty station overnight during a non-work day you are only eligible to receive compensation (overtime) for travel that occurred during what would have been your normal tour of duty (i.e., 7:30-4:00, 7:00-3:30).
*Exempt Employees – If you have been officially approved overtime/compensatory time by the State Conservationist (or delegated official) on CO-FNM-2, and you are working outside of your regularly scheduled tour of duty, then the following information is provided to assist you in determining what is covered.  You are covered for hours in excess of your regularly scheduled 8-hour tour of duty and your 40-hour basic workweek.   If you travel to a site to perform work, you CANNOT receive overtime compensation for time spent traveling no matter if you are the driver or passenger unless one of the following applies (and it does not include EWP situations).
· Performance of work while traveling:  Generally this means this type of work can only be performed while traveling.  For example, a security guard transporting a prisoner is doing actual work.  NRCS has said that very rarely would this scenario apply to our agency.

· Incident to travel involving performance of work while traveling:  This exception is limited to situations where work performed while traveling is work that can only be 
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performed while traveling.  An example given to this exception is a truck driver 
deadheading to a pickup point for a truck to be driven to another destination.  Again, our 
agency has stated this would rarely, if ever, apply to NRCS employees.

· Arduous and unusual conditions:  Arduous conditions are conditions that impose a substantial burden on the traveler beyond that normally associated with travel.  Examples include adverse terrain, severe weather conditions, and remote sites inaccessible by the ordinary means of transportation.  Travel by automobile, common carrier, air, is not considered travel under arduous conditions.  The Comptroller General did approve overtime for employees who traveled under arduous conditions during Hurricane Andrew.  In this situation, roads were often partially blocked by debris and clogged with traffic because other roads were completely blocked.  Work sites varied daily and often were a considerable distance from each other requiring employees to sometimes commute round trip as much as 4 hours per day while working 12-14 hours daily.  As you will note, this exception required an approval beyond that of the agency level.

· Administratively uncontrollable event:  This involves travel that results from an event, which could not be scheduled or controlled administratively.  An example of this situation would be training conducted by another agency or vendor outside of the control of our agency.  EWP does not fit this situation because we do have administrative control over our employees, in so far as assigning their work and determining the hours and days they will work.

Again, let me reiterate that we cannot cover each and every scenario in this bulletin, but the intent is to use this opportunity as a refresher for employees.  Please address specific questions to your manager/supervisor who then can consult with Susan Shortino, Human Resources Officer, or Karen Garner, State Administrative Officer, for a final determination.

I know that this regulation seems very unfair and unjust to many employees.  Please remember as you express your frustration that we did not write this policy, we just have to enforce it as we have been directed.  I appreciate what each and every employee is doing to further the mission of our agency during this critical and exciting time.  I also appreciate your cooperation in assuring that we follow the intent of the law and correct any deficiencies that we may have in this area.

/s/
ALLEN GREEN

State Conservationist
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